INTRODUCTION
Labor law is remedial and largely the product of reaction.
2 American courts have been hesitant to apply labor and employment laws such as the Labor Management Relations Act (LMRA)' to factual situations which arise in foreign countries even when American workers are affected. So it should come as no surprise that in the recent case of Labor Union of Pico Korea v. Pico Products, 4 the United States Court of Appeals for the Second Circuit denied a foreign labor union the right to sue a foreign subsidiary of an American company in a federal court under the LMRA. On the surface, giving a foreign litigant standing to sue under the LMRA would be like forbidding drivers to travel at 65 miles per hour while encouraging them to drive at 75. However, at a time when the proliferation of catch-phrases like "global economy" and "new world order" is rampant, perhaps the reasoning and impact of such a decision should be given more than summary review. If labor law were to take a progressive turn in light of the changing world, the policy-based underpinning of the Second Circuit's decision would no longer be applicable; further, if contemporary notice is not taken of the policies contrary to the court's decision, an aggrieved future party may be forced to look to the empty chair of lost rationale when attempting to articulate such unfamiliar policies in his changed world. It is with that future party's plight in mind that this note is written. There are three substantive topic issues addressed in this note. First, the Second Circuit's recent decision will be analyzed to ascertain whether or not it is consistent with the policies which have underlain labor law. This analysis necessarily involves a review of decisions of the United States Supreme Court which have spoken on the issue of extraterritorial application of American law. There will be particular emphasis on the application of labor statutes so as to provide a basis for analysis of the Second Circuit's rationale in Pico. Second, policies which run counter to those relied upon by the court will be discussed. Included are 1) a discussion of the Supreme Court's decision in EEOC v. Arabian American Oil, 5 which is illustrative of the current debate over the method of determining extraterritorial application of American employment law, and 2) statements of the general policies which throw the traditional approach in question. Third, the impact of continued adherence to the established labor policies will be addressed. Specifically, the possible economic effects on the United States resulting from divergence in policy and the current economic reality will be analyzed.
II. THE Pico DECISION
On June 24, 1992, the United States Court of Appeals for the Second Circuit decided a novel question. Namely, does the Labor Management Relations Act contemplate a suit by a foreign labor union against a wholly owned American subsidiary operating in a foreign country. 6 Basing its decision on statutory interpretation, 7 a well-estab-5. 111 S. Ct. 1227 Ct. (1991 . 6. Pico, 968 F.2d at 194. The union was organized under the laws of South Korea and had entered a collective bargaining agreement with Pico Korea, a South Korean company which was a subsidiary of Pico Macom, a Delaware corporation. In turn, Pico Macom was a subsidiary of the defendant, Pico Products, which was a New York corporation. The union brought an action in the United States District Court for the Northern District of New York basing its cause of action for breach of that agreement on numerous theories. Prior to a bench trial, the district court dismissed the union's suit under the LMRA, but left two of its state law claims intact and the action proceeded as a diversity suit. At trial, the union tried to pierce the corporate veil under New York law in order to reach Pico Products in its remaining claims against Pico Korea. See Labor Union of Pico Korea v. Pico Products, 90-CV-774, 1991 WL 299121 at 4-5 (N.D.N.Y 1991). The court found that evidence of Pico Products' control over Pico Korea was insufficient to pierce the corporate veil and entered judgment for the defendant. Id. at 13. On appeal, the Second Circuit affirmed [Vol. 3:291 lished presumption against extraterritorial application of American labor law, 8 and Congressional intent, 9 the court answered that question emphatically in the negative.' 0
A. The Statute
The Labor Management Relations Act" states that suits under the Act may brought in federal courts "without regard to the citizenship of the parties."' 1 2 The plaintiff-labor union in Pico asserted that such language clearly allowed it to bring suit in a federal court even though its members were citizens of South Korea.' 3 The court stated that such an argument was "misplaced because the issue is not plaintiffs' citizenship, but rather whether the labor agreement at issue is of the type Congress planned on having [the LMRA] control.' ' 4 The court stated further that such language merely establishes federal question jurisdiction.'" The union argued that the only limitation on the LMRA's applicability is that the industry covered by the collective bargaining agreement must be one which "affect[s] commerce."' 6 Once again the court refused to adopt the union's broad interpretation and commenced to discuss whether the nature of the Act itself, and not just its jurisdiction-granting language, authorized the union's suit.'
7
To support its finding that the statutory language of the LMRA is not in itself dispositive authority for extraterritorial application, the the district court's findings with regard to the state law claims and in its opinion addressed only the denial of the application of the LMRA to the union's claim for breach of the collective bargaining agreement. '21 Despite the very broad language of the statute, the Court refused to apply the law extraterritorially, stating that there was no language in the statute "that gives any indication of congressional purpose to extend its coverage beyond places over which the United States has sovereignty or has some measure of legislative control. ''22 The Second Circuit noted further that like the Federal Eight Hour Law, the LMRA did not distinguish between aliens and citizens in its coverage, and that the Supreme Court in Foley Bros. thought such an omission important.
2 3 Thus when read literally, the Eight Hour Law supports suits from alien workers.
2 4 Apparently finding such an interpretation unpalatable, the Court essentially stated ipso facto that the statute must not have been meant to apply to any workers outside the territorial possessions of the United States.
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B. The Presumption
The Supreme Court in Foley Bros., the Second Circuit in Pico, and indeed most American courts which pass on questions of jurisdiction involving labor and employment laws, do not hesitate to invoke a strong presumption against applying those laws in foreign countries. 2 As it stated this in one simple sentence, the court seemed to assume that it would have jurisdiction apart from the fact that the contract affected commerce within the meaning of the Act. However, the question could become in this kind of case, were there sufficient contacts under International Shoe Co. v. Washington, 326 U.S. 310 (1945) and its progeny to give the court jurisdiction over litigants who were arguably both Korean citizens. The importance of this question would become more acute if it were the wholly owned American subsidiary, Pico Korea, attempting to enforce a contract with the Korean labor union. Certainly the contract would affect commerce, but would the labor union have sufficient contacts with the United States to allow a federal court to entertain the action?
33. See id. at 194. It is unclear from the wording of the court's statement of the issue, i.e., "was S 301 triggered in this case," id., whether this is implicitly barrier for a federal court to hear such a case was "the broad presumption against extraterritorial application of federal law." 3 4 The court did not expand upon this language, apparently leaving interpretation of its meaning to be gleaned from a recitation of precedent.
5 There are two key inquiries vis-A-vis the "broad presumption" advanced in Pico. First, in light of precedent, what is the current content of the presumption? Second, does the presumption vary over different kinds of cases, and if so, why? To answer both of these questions, it is necessary to review the cases which have established the presumption against extraterritoriality.
The Early Cases
As mentioned previously, Justice Holmes' opinion in American Banana is given great weight with regard to the policy of the presumption, so it should come as no surprise that it is one of the most often quoted cases in this area. 3 " to facts arising from acts done in England, the majority stated that "[legislation is presumptively territorial and confined to limits over which the law-making power has jurisdiction. 45 To determine whether the presumption was overcome, the Court looked for the purpose of the statute by analyzing its language and also tried to find the intent of Congress with regard to the facts of the case The majority deferred to the presumption, finding no language which specifically authorized application, and no intent to do so from the language of the statute. 4 7 Even the dissenters who favored application, found that it was the language which was broad enough to allow it. 48 Therefore, since none of the Justices were willing to look beyond the four corners of the Act (although the dissenters accused the majority of doing so implicitly), 4 9 rebutting the presumption in Sandberg required, de facto, 49. Id. at 203-04 (dissenting opinion). The dissent said of the majority's construction of the statute that "[t]o qualify these provisions or not to take them for what they say, would, in our opinion, ascribe to the act an unusual improvidence of expression." Id. at 200. The dissent stated further that the Court's function in this regard was "the simple service of interpretation, and there is no reason to hesitate in its exercise because of supposed consequences." Id. at 202.
50. "Had Congress intended to make void such contracts and payments a few words would have stated that intention, not leaving such an important regulation to be gathered from implication." Id. at 195. just four years after Sandberg, the Court seemed to modify the presumption. In United States v. Bowman, 51 the Court held that the requisite intent of Congress could be inferred without a clear expression on the face of the statute . 5 The Court stated that when the locus covered by the statute was "not specifically defined, [it] depends upon the purpose of Congress as evinced by the description and nature of the crime and upon the territorial limitations upon the power of jurisdiction of a government to punish crime under the law of nations.' 5 Concerning interpretation, the Court specifically distinguished the law there involved, a criminal statute, from civil statutes.
5 4 Therefore, it could be argued that Bowman stands for the proposition that where the character of the conduct sought to be regulated is such that it necessarily contemplates foreign facts, all other things constant, the presumption against extraterritoriality will not serve as a bar to application of the statute . 55 The Court sustained the above proposition in New York Central R. R. Co. v. Chisholm. 5 6 The statute at issue in Chisholm was the Federal Employers' Liability Act.
5 7 Although the language of the Act provided that "every common carrier by railroad while engaging in interstate or foreign commerce shall be liable to any of its employees,' '58 the Court denied application of the Act where a railroad employee had been killed while working in Canada.
5 9 Acknowledging that Congress could impose liability upon U.S. citizens for torts committed outside the United States, the Court nonetheless stated that the statute "contains no words which definitely disclose an intention to give it extraterritorial effect, nor do the circumstances require an inference of such purpose. ''60 With Chisholm then, it becomes apparent that the Court no longer required an affirmatively expressed Congressional intent on the face of the statute to apply laws extraterritorially. 
Liberalization of the Rule
Much like a great fish story in which some new twist is added at each telling, so were new and interesting features added to the presumption against extraterritoriality in subsequent opinions, perhaps to allow flexibility in varying fact situations. The case of Skiriotes v. Florida 6 1 is a logical extension of the earlier cases which had defined the presumption. The Court tied together its previous holdings, 6 and stated that where a criminal statute is at issue, it "is to be construed as applicable to citizens of the United States upon the high seas or in a foreign country, though there be no express declaration to that effect."63 In setting out the rationale for allowing extraterritorial application of the statute, the Court stated that "the United States is not debarred by any rule of international law from governing the conduct of its own citizens upon the high seas or even in foreign countries when the rights of other nations or their nationals are not infringed. ' '64 Although the Court cited American Banana for this proposition, 6 it is a much broader statement than Holmes had made. Holmes had stated in an almost reluctant tone that there were situations when the "old notion of personal sovereignty [ was therein involved, 7 0 the Court held that Congress must have intended the Act to apply to this case "in light of [its] broad jurisdictional grant.''1 Incredibly, the language to which the Court was referring stated that the Act applied to ''"[a]ny person who shall, in commerce,' infringe a registered trademark,'"' commerce being defined as 'all commerce which may be lawfully regulated by Congress."' 7 3 And as if saying it made it so, the Court stated that American Banana "compels nothing to the contrary." 7 4 With Steele then, it appeared that the presumption could be overcome by the Court's conception of the purpose of the statute outside the language contained therein. Just a year later in Lauritzen v. Larsen, 76 the Court recognized that more and more it was being asked to determine whether acts of Congress were to be applied extraterritorially. 77 Although the Court opined that precedent required a narrow construction of such legislation, 8 it nonetheless impliedly assumed that when Congress had left open the question, extraterritorial "application [was] to be judicially determined from context and circumstance." 3.
The Labor Cases
It should now be evident that through the Lauritzen decision, the Court had begun to shed the oppressive skin of fear associated with It is important to note that in the previously discussed cases, the judicial norm with regard to determination of legislative intent consisted merely of a review of the statute itself, and arguably an assessment of the purpose of the law in light of the end to be achieved. Thus, Vermilya-Brown represents somewhat of a departure in the method of ascertaining Congressional intent, namely by specific reference to legislative history, assuming of course, that the opinions in the previous cases genuinely reflect the actual methods used.
87. Vermilya-Brown, 335 U.S. at 388.
disciplines of statutory construction and interpretation, the effect of the Court's self-appointed discretion had a significant impact on the status of the presumption against extraterritoriality. That is, because "[t]he reach of the act is not sustained or opposed by the fact that it is sought to bring new situations under its terms," a the Court could essentially construe the extraterritorial application of the Act ad hoc, recognizing only such limits as it decided to impose on itself.
89
If the inquiry into the content of the presumption against extraterritoriality had ended with Vermilya-Brown, the labor union in Pico might have had a better environment of precedent in which to argue, in light of the progressive nature of the analysis of Congressional intent. However, Vermilya-Brown was a 5-4 decision and the following cases were distinguished in such a way as to preclude its future meaningful use.
Foley Bros. v. Filardo has been discussed previously as a case which stands for the proposition that in the absence of an express congressional intention to the contrary, a statute will only be taken to apply within the territorial jurisdiction of the United States. 90 The question to be answered here is whether the Court relied on any specific fact or quantum of facts which are unique to labor statutes. 91 In its analysis, the Court looked at 1) the language of the Act, 2) the legislative history, and 3) administrative interpretations of applicability.
92 Finding no specific language which would support extraterritorial application, the Court implicitly followed the doctrinal analysis of Vermilya-Brown while 88. Id. at 385. 89. Cf EEOC v. Arabian American Oil, 111 S. Ct. 1227 Ct. (1991 . In a dissenting opinion in Arabian American, Justice Marshall noted that the majority had selectively chosen bits of precedent language in order to, in effect, create a clear-statement rule, when giving effect to the entirety to the precedent wording would have compelled a different result. Id. at 1237. This is an example of the Court's proclivity to articulate ad hoc standards when confronted with the lack of a clear statement of jurisdictional application on the face of the statute, even when the legislative history or circumstances surrounding enactment of the statute would not stand in the way of a rule of application contra to the Court's decision. of McCulloch are more analogous to the facts of Pico than were those of Benz. In McCulloch, an American union petitioned under § 9(c) of the National Labor Relations Act (NLRA) 1 0 8 for representative elections for a crew of alien seaman working on a Honduran vessel. This vessel was owned by a Honduran corporation which was in turn owned by an American corporation.
1 9 Seizing upon the rationale of its holding in Benz, the Court merely restated in McCulloch that the legislative history of the NLRA "inescapably describes the boundaries of the Act as including only the workingmen of our own country and its possessions."°1 0 In addition, the Court rejected a theory based on "balancing of contacts" on which the National Labor Relations Board (NLRB) had predicated its jurisdiction in its pre-litigation management of the case.
"
' Therefore, because the Court had defined both the NLRA and LMRA as not contemplating disputes involving foreign workers, a flexible presumption was no longer needed in cases arising under those Acts. By rejecting the balancing of contacts theory advanced by the NLRB, the Court in McCulloch seems to have foreclosed actions involving foreign workers regardless of the degree to which American corporations are involved.' 12 The current state of the question of extraterritorial jurisdiction in labor cases, looked at as a subset of all cases involving the proposed extraterritorial application of a statute, is seen by the Court as being guided primarily by the intent of Congress. This intent is evidenced not only in the language of the statute, but also in the legislative history and circumstances surrounding enactment. Because Congress has generally chosen jurisdictional language which is not explicit with regard to extraterritorial application, the Court's articulation of the presumption has relied less on statutory construction. Essentially, it seems that in the labor cases, the Court assumes that by using amorphous language, Congress expresses only a desire to leave the question open to the Court's interpretation. Id. at 19. Again the Court was concerned over the possible interference with sovereignty-this time in the form of the "internal discipline" of the vesselwhich inquiring in to such contacts would presumably create. Id.
112. See id. The Court feared that inquiry in the quantity and nature of contacts would force the NLRB to disturb the field of maritime law and international relations.
See also supra note 33.
[Vol. 3:291
C. The Intent
As can be seen from the preceding discussion, the phrase "legislative intent" has changed in meaning over the course of decisions involving extraterritorial application of American law. In the beginning, there was strictness of interpretation. Recall that in Sandberg, the Court purported to determine legislative intent from the statutory language itself.1 3 Thirty years later in Vermilya-Brown, the Court stated that it had searched the legislative history of the FLSA to determine Congressional intent, and has consistently used that method to date. 114 As asserted above, the Court has relied almost exclusively on Congressional intent in determining the question of extraterritorial application of the NLRA and its LMRA amendment. In Benz and McCulloch, the Court presented the legislative history regarding this question in a seemingly straight-forward manner. The Second Circuit in Pico cited Benz for the proposition that Congress did not intend the LMRA to reach beyond disputes involving American employers and employees. If that is the controlling thought in the Act, certainly application is precluded under the facts of Pico, but what about American employees working for American employers abroad? Does the legislative history of the LMRA as perceived by the Court, amount to a preclusion based on geography as the Court's holdings would seem to suggest, or is it based on citizenship? In Benz, the Court pulled two quotations from the legislative history of the LMRA made by Chairman Hartley himself" 16 , both conspicuously containing the word "American" which the Court saw fit to then italicize."
7 As if using a well-formulated search on a computerized legal database, the Benz Court came up with statements about Americans in the context of citizenship. But it is also true that the legislative history of the LMRA shows that Congress was concerned with American interests."' American interests are not confined (1947) (stating under the caption "Necessity for Legislation" that "[tihe committee believes that the enactment of the bill will have the effect of bringing widespread industrial strife to an end, and that employers and employees will once again go forward together as a team united to achieve for their mutual benefit and for the welfare of the Nation the highest standard of living yet known in the history of the world."). If the goal to be achieved was a higher standard of living, is the intent of Congress to limit the necessarily to territorial possessions of the United States, nor are Americans the only group which affects commerce. Because the Court's interpretation did not encompass those facts, perhaps it can be said then that the Court reads legislative history strictly.
However, a so-called strict reading of legislative history could be seen to be in conflict with the Court's opinion in Vermilya-Brown. If "[t]he reach of the Act is not sustained or opposed by the fact that it sought to bring new situations under its terms,"" 9 then why cannot changed world conditions like those which affected the decision in Vermilya-Brown, also play a part in the Court's analysis of the legislative intent of Congress with regard to the LMRA? Arguably, there is another inquiry to be made in light of the Court's statements in Vermilya-Brown, namely how does Congress intend its intent to be understood?
D. Summary
In light of the Supreme Court's opinions in Foley Bros., Benz, and McCulloch, the Second Circuit's decision in Pico seems rightly decided in that the labor union's assertion of jurisdiction under the language of the LMRA must fail. "Boilerplate language"' 20 such as "affecting commerce," "every contract," and "without regard to the citizenship of the parties" has not persuaded the courts that Congress intended to apply the statute extraterritorially.' 2 ' Thus, the Pico court properly articulated the issue in the case as whether or not Congress intended that the LMRA cover the labor contract in question.
2 2 The court relied upon the presumption against extraterritoriality and suggested that more than was factually present in the case would be needed to overcome it.
1
23 However, the Pico court misleads a casual reader slightly in that under the Supreme Court's holdings in Benz and McCulloch, it is clear that with regard to the NLRA and its LMRA amendments, the presumption can never be overcome when the cause arises from foreign facts. Act to territorial application if extraterritorial application would better serve that goal? This is not to presuppose that extraterritorial application would in fact serve that goal. However, the Court has declined to even consider such a possibility.
119. 
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meaningfully articulate such change. But in the absence of a revised legislative expression of direction, the Court left to its own devices may promulgate rules which will seem arbitrary to some, no matter which course it chooses to follow. This section of the note will address both the resultant arbitrariness and possible modes of correction. First, an arguably arbitrary result will be shown via a brief discussion of the Court's recent holding in EEOC v. Arabian American Oil. Second, the various policies which could serve as rationale for a change in the presumption against extraterritoriality will be analyzed.
A. An Arbitrary Course
In EEOC v. Arabian American Oil, the Supreme Court held that Title VII of the Civil Rights Act of 1964130 did not apply extraterritorially, so that American employers abroad who employ American workers are not subject to the Act. 13 ' The case arose from facts involving a naturalized American citizen born in Lebanon, who was discharged while working for an American company in Saudi Arabia.' 3 2 The employee, Bourselan, filed a complaint with the EEOC charging that he was discharged on the basis of his race, religion and national origin. In deciding the question of extraterritorial application of the Act, the majority labeled the jurisdictional language of the statute "boilerplate"'1 34 and stated that in such cases, the requirement of a "clear statement" was in effect. 13 The majority holding does not seem at variance with precedent until it is realized that Congress may have actually provided circumstantially through the statutory language itself that the Act apply extraterritorially. Specifically, Congress stated that the Act would "not apply to an employer with respect to the employment of aliens outside any State.' 1 36 The argument by negative implication is, that since Congress sought to specifically exempt alien workers from coverage, it [Vol. 3:291 must have meant to include American workers. 13 1 In language that seems to give a restrictive presumption new vitality, the majority stated that "[i]f we were to permit possible, or even plausible interpretations of language such as that involved here to override the presumption against extraterritorial application, there would be little left of the presumption.1 1 8 However, as Justice Marshall pointed out in dissent, the duty of the Court is not merely to look at whether the statutory language specifically supports such application or whether it is too amorphous to be so read; 39 the Court's mandate is to ascertain Congressional intent by "exhausting all the traditional tools.''140 Marshall said further that the Court had not applied a "clear statement rule" since Foley Bros., because such a rule is not designed to ascertain legislative intent, but rather to "shield important values from an insufficiently strong legislative intent to displace them.''4 Exactly why the majority read Title VII the way it did in Arabian American is debatable, but the decision itself has been the subject of intense scrutiny.
4 1 What the Court's decision offers is evidence of perhaps another shift in the Court's perception of its role in determining extraterritorial application of labor and employment laws-that is, a shift to the restrictive.' 43 In the final analysis, what motivated the Court to so hold may not be as important as the divergence such a holding creates in light of changing economic conditions.
B. Time For a Change?
Although the content and strength of the presumption against extraterritoriality has varied over the years, one thing has remained the same. The constant has been the Court's lamentations about having to articulate a presumption in the first place. In many of the cases discussed previously, the Court has challenged Congress to be more explicit in drafting and by doing so has provided an extra justification for its holdings. 1 4 Although one can certainly understand the plight of the Court, a distinction should be noted between two types of statutes. There are those which do not give a clear indication of jurisdictional intent on the face of the statute, and those which are devoid of ascertainable intent from the entirety of the history and circumstances. Should the Court not take a stand when the facts of a case merely present a new situation, one not contemplated at the time of enactment of the statute, but one which arguably would have been included in the legislation had Congress been aware of the situation? 1 4 5 If the answer is yes, then a more flexible method of extraterritorial application-one which is more likely to afford justice to the litigants-could be utilized. This is not to say that the principle fears which have been the traditional Stranger still is the way in which the majority distinguished Steele by stating that it was the jurisdictional language in Steele which evidenced the Congressional intent to apply the Lanham Act extraterritorially. See Arabian American, 111 S.Ct. at 1232. Recall that the conclusive fact in Steele, at least according to the Steele Court, was the nature of the law to be applied in light of the "broad jurisdictional grant." See Steele, 344 U.S. at 286.
144. See, e.g., Lauritzen, 345 U.S. at 593 (stating that the assertion of what is in the best interest of the United States "would be within the proprieties if addressed to Congress."); McCulloch, 372 U.S. at 22 (stating "just as we directed the parties in Benz to the Congress, which 'alone has the facilities necessary to make fairly such an important policy decision' . . . we conclude here that the arguments should be directed to the Congress rather than to us.") (citation omitted); and Arabian American, 111 S.Ct. at 1236 (stating that "Congress, should it wish to do so, may similarly amend Title VII and in doing so will be able to calibrate its provisions in a way that we cannot."). [Vol. 3:291 underpinning of the presumption against extraterritoriality would be ignored, just that they would be balanced against other concerns. In these cases, the Court has announced a fear of interference with the laws of other nations."
6 But it should first be noted that there is no general prohibition against the exercise of extraterritorial jurisdiction found in international law. 147 Additionally, the Court itself has recognized that the United States may regulate the conduct of its citizens abroad.
14 8 Of course, it complicates the matter if the facts which give rise to the dispute occurred in a foreign nation, but not fatally so if the law of the situs does not cover the situation or does not conflict with American law. 149 This notion in itself is not repugnant to the holding already announced by the Court in Steele v. Bulova.' 50 In this alternative framework, the next line of analysis would be to ascertain the intent of Congress to have the statute apply extraterritorially. However, if it had already been established that neither international law, nor the law of the foreign situs of the action precluded the entry of American law, why articulate a restrictive presumption?'' The Court could in that event balance the interest of the rights sought to be vindicated through litigation with the possible effects on foreign sovereignty and foreign relations. The more qualitative contacts the litigants have vis-A-vis the American law, the more weight that should be given to application of the statute.
5 2 Conversely, the more likely that the litigation would actually interfere with foreign interests (not just violation of foreign law, but also infringement upon custom and industry standards, for example), the more weight the Court should give to non-application. 153
The Second Circuit in Pico recognized that "[i]n the present 'global economy' ever-expanding trade makes it increasingly possible that foreign industry might affect commerce 'between a foreign country and Mr. Justice Clark correctly acknowledged in .McCulloch, as the Court has often recognized, that in international conflict of laws as well as elsewhere a statute means what the legislature intended it to mean. But the attempt to carry out the will of Congress should not be abandoned simply because legislative history reveals no evidence of attention to the specific problem at hand. Every law, as Mr. Justice Holmes taught, is an expression of social policy; the job of statutory construction is to ascertain and effectuate the purpose for which the statute was enacted. A statute, the Court has written, 'must be read in the light of the mischief to be corrected and the end to be attained.' '15
IV. THE EFFECTS
As illustrated by the Supreme Court's decision in Arabian American and the Second Circuit's decision in Pico, the judicial route of choice in the changed world so far is one of adherence to the canons of the past. The Court can hardly be blamed for not rushing to undertake a task which is not only unfamiliar to its daily exercise, but also contrary to its mandate; drafting statutes is for the legislative branch. Putting aside the issue of the application of labor and employment laws to American citizens abroad, do the Court, the Congress, or the People of this nation want a South Korean labor union to have "justice" in an American court against an American company? Under the traditional American approach to dealing with foreign interests, perhaps few would take up the union's cause. However, after watching American corporations migrate in vast numbers to places such as South Korea, in search of more favorable labor costs and perhaps more favorable labor laws, the People might want to re-evaluate that question.
It is not the intent of this section to quantitatively measure the impact of the presumption against extraterritoriality on corporate migration. There are no doubt countless factors which combine to spur 154 
A. Economics in a Changed World
Changed world conditions have impacted the effectiveness of American labor policy. Because of the increase in capital mobility, Direct Foreign Investment (DFI) has increased where factor costs are lower. 156 As a result, "[b]y moving or threatening to move, corporations are in perfect position to force one group of workers to compete directly with another.' 1 5 7 Therefore, the power of unions to bargain and strike is diminished because management can "simply walk off with the machinery."l 5 8 One of the effects of the decline in union power has been a decline in wage increases. 
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ment and management of mass migration, and micro-economic aspects such as occupational health and safety and child care. 162 Although some of the issues are not new, economists from different theoretical camps argue that a change in policy is required to cope with change in the international economy.
Some argue that failed economic policy and misprioritization stand in the way of economic evolution. For example non-wage labor costs, such as benefits, pensions and job security devices-things sought to be enforced through collective bargaining agreements-are increasingly important items for companies to control, and could be easily targeted by governmental policy for change.
16 3 However, the political ramifications of mandating short-term cuts in such costs to promote longterm competitiveness are seen as undesirable. Furthermore, the significance of maintaining an affirmative policy rather than a policy of inaction is not seen as persuasive. 164 But the failure to strive for a change in policy leaves in place antiquated federal labor laws which "continue to distort the playing field in U.S. labor relations." 6 5 American corporations are no longer bothering to play within the rules of American labor laws, they merely subvert them by going abroad, defeating the purpose of such laws. 66 The purpose of the LMRA was to provide balance in the relationship between employer and employee. 67 Multinational corporations (MNC's) are now able to easily transfer "economic activities to places where unions are weak and labor costs and standards are low.'
16 By being willing to move their operations to developing nations, American firms have taken advantage of the fact that unions have traditionally found it difficult to effectively expand their organizations internationally. 69 Even where American companies can make a reasonable profit in the United States, they are willing to move to foreign countries to realize minimal profit increases when the climate for economic expansion is better abroad.' 70 Thus the balance, once guaranteed by federal labor law, has shifted unfavorably for unions.'
B. Solutions
There is a division among economists as to what theory, protectionism or free marketeering, will best serve American workers. Some economists see protectionist measures as an important way to re-energize the labor movement, as at least a beginning to a solidifying of the American industrial base.
7 2 Specifically, one theory of coping with corporate flight and deindustrialization is to have stricter plant-closing laws and to statutorily strengthen union's bargaining position or weaken that of corporations.' 73 Other economists take the free market approach and suggest that in addition to promulgation of laws which open transnational trade, laws governing, among other things labor, taxation, and insurance should be harmonized therewith. 74 The free marketeers see the very nature of unions in the current economic climate as repressive and would seek to do away with much labor legislation. A perhaps less extreme view is that the policymakers in the United States must see things the way they are now, not the way they would 170. See Bluestone, supra note 157, at 12. 171. The advantages which various countries have for American firms may not necessarily correspond to the level of development. For example, although the American influence on the development on South Korea, the center of the dispute in Pico, has found the country with somewhat advanced labor legislation, a diminished enforcement capability inherent in the South Korean system undermines effectiveness of the laws. terms, U.S.-style unions are government-supported worker cartels that interfere with the price mechanism and therefore impede the advance of prosperity. A prime objection to unions is that they reduce the level of real wages, despite all the ostentatious struggle to raise the prices of union labor."). like them to be as an extension of the time when the United States ruled the world economy.
7 6 Many theorists agree that the regional nature of the developing centers of production will break down the traditional notion of nationalism with regard to labor.' 77 As a result, unions may have to abandon historically adversarial positions vis-ii-vis management' 7 8 as the standard of living of union members will be lowered one way or the other.
V. CONCLUSION
Congress has left the jurisdiction-granting provisions of some of the more important labor and employment laws open for interpretation by the Supreme Court. The Court's task in evaluating nebulous statutory wording for the sometimes "mythical" intent of Congress is not enviable. However, the Court's analysis appears unfulfilling from the perspective of those seeking to enforce such laws extraterritorially and those who favor a basis of interpretation which coincides with the current world economic conditions. Congress has not articulated a new philosophy of the fundamental rights of employees and employers which will guide the United States into the next century, and the Court has not felt itself at liberty to impose any view other than that which flows through judicial restraint.
In the context of today's complex and internationally integrated economy, the labor laws which have been the subject of the debate over extraterritorial application seem much older than their years. It would be difficult for any jurist to find a meaningful way to correlate a statute which was written in part to remedy the perceived problem of communist infiltration into labor unions, 80 
